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SPEAKING & WRITING
Official Capacity




OFFICIAL SPEECHES

Questions:

e |s this an official speech?

— 5 C.F.R. 2635.204(g)(1) — “assigned...to present
information on behalf of the agency”

e Who decides?

If official, ...


Presenter
Presentation Notes
JER 3-211 will not be retained in the new DoD instruction that replaces the JER.

5 C.F.R. 2635.204(g)(1)  - test that SOCO uses; consistent with other executive agencies; moves away from “COMREL” test of JER 3-211

“When an employee is assigned to participate as a speaker or panel participant or otherwise to present information on behalf of the agency…”
Because you’re “presenting information on behalf of the agency,” supervisor should be made aware and provide approval
Commanders who are effectively their own supervisors should consult with their ethics counselors before making determination for themselves
No written opinion necessary, but not a bad idea to maintain an administrative record of some sort 
Particularly if asked in the future by similarly situated organization – no preferential treatment 

DoDD 5410.18 is a COMREL instruction and should really only be used by PAOs, etc (not lawyers)



OFFICIAL SPEECHES

GIFTS: Employees may accept certain gifts associated with
giving an official speech:

 Free attendance at event on day of presentation 5 C.F.R.
2635.204(g)(1)

* Includes any part of conference fee, provision of food,
refreshments, entertainment, instruction and materials
furnished to all as an integral part of the event (not
collateral). 5 C.F.R. 2635.204(g)(4)

e Can even include spouse or “plus one” 5 C.F.R.
2635.204(g)(6)

e Other items that meet a gift exclusion or exception
(e.g., valued at less than S20)

TRAVEL: Unsolicited travel support (31 U.S.C. 1353)



Presenter
Presentation Notes
Gifts of travel require the traveler to be on official orders 


OFFICIAL SPEECHES

FUNDRAISERS: Where an employee will be giving an
official speech at a fundraiser, provide guidance on:

e Avoiding “active and visible” participation in the
promotion, production or presentation of the event.
5 C.F.R. 2635.808. For example do not:

— Ask for donations or be present on stage when they do
— Serve as honorary chairperson

— Sit at head table
— Stand in reception line

This includes not being a marketed “draw” for attendees
(e.g., prominently feature on website/marketing
material, or offered for special access at pre-event VIP
reception), especially for passive fundraisers.



Presenter
Presentation Notes
Even though a speech could meet the threshold definition of “active and visible” participation, OFFICIAL SPEECHES (i.e. “a speech given by an employee in his official capacity on a subject matter that relates to his official duties, provided that the employee’s agency has determined the event at which the speech is to be given provides an appropriate forum for the dissemination of the information to be presented and provided that the employee does not request donations or other support for the nonprofit organization. Subject matter relates to an employee’s official duties if it focuses specifically on the employee’s official duties, or the responsibilities, programs, or operations of employee’s agency as described in 2635.807, or on matters of Administration policy on which the employee has been authorized to speak.”) are NOT active and visible participation in the fundraiser.

But even if official, limits stated in slide still apply

So what if you’re there speaking in your personal capacity?
Uniform wear?  What if it’s a Veteran’s Day or other patriotic event fundraising for WWP/etc?
If not there officially, should not allow use of position (only Rank and Service designations, unless as merely one of many biographic details)



OFFICIAL SPEECHES & ARTICLES

 Arein the public domain.

 Require security and public affairs review.
DoDI 5230.29

e Cannot disclose non-public information.
5 C.F.R. 2635.703

e Cannot be compensated (does not include
acceptable gifts). 18 U.S.C. 209.



TEACHING, SPEAKING & WRITING
Personal Capacity




THE MAGIC QUESTIONS

Are they being compensated?

Is the teaching, speaking, and writing “related” to
the employee’s official duties?

Is prior approval required? 5 C.F.R. 3601.107

Will the employee’s title, position, or rank be used?



RULES

Criminal Prohibitions:

e Employees may NOT accept compensation from any
source other than the US Government for services as a
Government employee. 18 U.S.C. 2009.

e Employees may NOT take any official action that has a
direct and predictable affect upon their financial
interests (e.g., someone who has offered to
compensate them for teaching, speaking and writing).
18 U.S.C. 208.


Presenter
Presentation Notes
So, if what you are doing (TSW or otherwise) is part of your official duties, the criminal statute is a concern; if your TSW merely relates to your job (but is an outside activity), the Standard rule is of concern. 



RULES

Standards of Conduct Rule:

e Employees may NOT participate in particular matters
where a reasonable person might question their
impartiality. 5 C.F.R. 2635.502.

e Employees may NOT accept compensation for
teaching, speaking, or writing ("TSW") that
“relates to” your Federal job. 5 C.F.R. 2635.807.


Presenter
Presentation Notes
2635.502(a) – Where an employee knows that a particular matter involving specific parties is likely to have a direct and predictable effect on the financial interest of a member of his household, or knows that a person with whom he has a covered relationship is or represents a part to such matter, and where the employee determines that the circumstances would cause a reasonable person with knowledge of the relevant facts to question his impartiality in the matter, the employee should no participate in the matter unless he has informed the agency designee of the appearance problem and received authorization from the agency designee in accordance with .502(d).

So if you’re paid by the University of Virginia to teach a law school course,  under 2635.807(a)(3), could you also advise on the renegotiation of the agreement for discounted LLM tuition for military officers?  What if your spouse teaches at UVA Law?



RULES

DoD Supplemental Regs:

Employees may be required to seek prior approval from an
agency designee before engaging in outside business activities
or employment. 5 C.F.R. 3601.107.

Employee must use a disclaimer when using their military rank,
position, or title, associated with personal teaching, speaking
and writing related to his or her official duties. 5 C.E.R.
3601.108; see also 5 C.F.R. 2635.807(b).

See also
— Joint Ethics Regulation, 2-206, 2-207 and 3-305
— DoDI 1334.01 (Wearing of the Uniform)


Presenter
Presentation Notes
3601.107 – applies to financial disclosure report filers (450s and 278s)

Can an servicemember wear his or her uniform to give a speech in his/her personal capacity?

DoDI 1334.01 – Wear of the uniform 

Wearing the uniform is prohibited 
3.1.1. At any meeting or demonstration that is a function of, or sponsored by an organization, association, movement, group, or combination of persons that the Attorney General of the United States has designated, under Executive Order 10450 as amended (reference (c)), as totalitarian, fascist, communist, or subversive, or as having adopted a policy of advocating or approving the commission of acts of force or violence to deny others their rights under the Constitution of the United States, or as seeking to alter the form of Government of the United States by unconstitutional means.
3.1.2. During or in connection with furthering political activities, private employment or commercial interests, when an inference of official sponsorship for the activity or interest may be drawn.
3.1.3. Except when authorized by the approval authorities in subparagraph 4.1.1. (e.g. SECNAV), when participating in activities such as unofficial public speeches, interviews, picket lines, marches, rallies or any public demonstration, which may imply Service sanction of the cause for which the demonstration or activity is conducted.
3.1.4. When wearing of the uniform may tend to bring discredit upon the Armed Forces.
3.1.5. When specifically prohibited by regulations of the Department concerned.




D IT “RELATES TO” OFFICIAL DUTIES

IF:

Done as part of their job;

It appears the invitation was offered PRIMARILY due to
their job, not their subject expertise;

The offeror's interests may be affected substantially by
performance or nonperformance of their job;

The activity "draws substantially" on ideas/data that
are nonpublic information: or



Presenter
Presentation Notes
Done as part of your job (e.g., at Federal expense or on working hours);
��It appears offered PRIMARILY due to your job, not your subject expertise�(e.g., the invitation is sent to your office or addressed to your official�title);
��The offeror's interests may be affected substantially by performance or nonperformance of your job;



IT “RELATES TO” OFFICIAL DUTIES
IF:

e The TSW subject deals "in significant part" with:

— Matters to which they are assigned, or were assigned
during the previous year;

— Ongoing or announced policies, programs, or operations
of the DoD component agency™; or

— (Non-career SES employees only) a subject matter area,
industry, or economic sector primarily affected by DoD
component agency*programs and operations.

*For teaching, speaking, and writing, look to the DoD component agency as listed in
5 C.F.R. 3601.102.


Presenter
Presentation Notes
Could I be paid for speaking to you today about my job as a SOC attorney for the Navy JAGC?  (this is a matter to which I’m assigned, so no)
What about for speaking generally about the Standards of Ethical Conduct for Employees of the Executive Branch?  (not a matter to which I’m assigned, and not relevant to my DoD component agency, so yes)
What about speaking on how the SOC are applied in the DON (I’m not the AGC(E) after all…)?  (not a matter to which I’m assigned, but relevant to an ongoing policies/programs of my component agency, so no)

Look at examples in 2635.807




Exception: IF IT RELATES TO
EXPERTISE

e Please note that the “related to” standard does not
preclude an employee from receiving compensation for
teaching, speaking or writing on a subject within the
employee's discipline or inherent area of expertise
based on his educational background or experience
even though the teaching, speaking or writing deals
generally with a subject within the agency's areas of
responsibility.

* TIP: Read through examples and notes at 5 C.F.R.
2635.807(a)(2).


Presenter
Presentation Notes
Example: JAGC attorney who has spent most of his career working in international/operational law wants to teach a course on national security law at Georgetown. 
Falls under this rule, as well as the exception discussed on the next slide 


Recommend gathering the facts and analyzing individual cases; OJAG has a questionnaire that we’ve put out as a best practice (Egram 10-02)



Exception: TEACHING CLASSES

With agency approval, an employee may be able to

Teach a course (multiple presentations®) and receive
compensation if

Offered as part of either:

— The regular curriculum of qualifying®* institutions of higher
learning;

— Elementary schools; or
— Secondary schools.
OR

A program of education/training sponsored and funded by the
Federal Gov’t or by a state/local gov’t other than those above.

* If multiple presentations are not involved, this should be viewed as a speaking
engagement with payment viewed as honoraria.

** See 20 U.S.C. 1141 and 2891(2) and (8) for gualifications.


Presenter
Presentation Notes
Supplemental rules require financial disclosure filers obtain agency permission prior to engaging in outside employment of any kind (5 C.F.R. 3601.107)


AND THEN THERE’S THE
DISCLAIMER

DoD Supplemental Rule: 5 CFR 3601.108.

If they use (or permit the use) of their title, position, or
military grade as one of several biographical details
given to identify themselves in connection with TSW, a
disclaimer is required, if:

 The subject deals in significant part with any ongoing
or announced policy, program or operation of their
DoD component Agency (5 C.F.R. 3601.102); and

* They are not authorized by appropriate Agency
officials to present that material as the Agency's
position.


Presenter
Presentation Notes
Not necessarily required for official speeches, but not a bad idea if your comments might veer away from the official position at various points 


The disclaimer shall be made as follows:
a.	The required disclaimer shall expressly state that the views presented are those of the speaker or author and do not necessarily represent the views of DoD or its Components;
b.	Where a disclaimer is required for an article, book or other writing, the disclaimer shall be printed in a reasonably prominent position in the writing itself;
c.	Where a disclaimer is required for a speech or other oral presentation, the disclaimer may be given orally provided it is given at the beginning of the oral presentation.



AND THEN THERE’S THE
DISCLAIMER

DoD Supplemental Rule: 5 CFR 3601.108.

The disclaimer must expressly state that the views are
their personal views and not necessarily those of the
Department or its components:

* For speaking engagements, oral disclaimer permitted
if given at the beginning of the presentation.

e For written materials, disclaimer must be printed in a
reasonably prominent position.



WRITINGS

e Employees may be able to accept compensation for writing
while they are not Federal employee—but timing is

important. For specifics, see OGE DAEOgram (DO-08-006),
Book Deals involving Government Employees.

— Great chart to review for timing considerations

e Even if authorized, writing in personal capacity in area of
expertise may pose concerns for a DoD employee. TIPS:

— Not on duty time

— Not using nonpublic Government information

— Not using official title, except as permitted with disclaimer
— Ensure supervisor knows


Presenter
Presentation Notes
Timing-related chart in DAEOgram, in addition to good examples and explanations

Examples
Can you compile notes based on official meetings while on AD to inform a book you agreed to write after retirement?





SPECIAL RULES FOR SGEs

e The “related to” restriction applies slightly differently
to Special Government Employees which include many
reservists (serve part-time intermittently for less than
130 days in a 365 day period). 18 U.S.C. 202.

e 5 C.F.R.2635.807 (a)(2)(i)(E)(4), where the SGE has not
served or is not expected to serve for more than 60
days during the first year or any subsequent year of
that appointment, the restriction applies only to
particular matters involving specific parties in which
the SGE participated or is participating personally and
substantially.



Presenter
Presentation Notes
SGE = “an officer or employee of the executive or legislative branch of the United States Government, of any independent agency of the United States or of the District of Columbia, who is retained, designated, appointed, or employed to perform, with or without compensation, for not to exceed one hundred and thirty days during any period of three hundred and sixty-five consecutive days, temporary duties either on a full-time or intermittent basis, a part-time United States commissioner, a part-time United States magistrate judge, or, regardless of the number of days of appointment, an independent counsel appointed under chapter 40 of title 28 and any person appointed by that independent counsel under section 594(c) of title 28….
 …. a Reserve officer of the Armed Forces, or an officer of the National Guard of the United States, unless otherwise an officer or employee of the United States, shall be classified as a special Government employee while on active duty solely for training. A Reserve officer of the Armed Forces or an officer of the National Guard of the United States who is voluntarily serving a period of extended active duty in excess of one hundred and thirty days shall be classified as an officer of the United States within the meaning of section 203 and sections 205 through 209 and 218. A Reserve officer of the Armed Forces or an officer of the National Guard of the United States who is serving involuntarily shall be classified as a special Government employee.”


EXCEPTION TO THE EXCEPTION

NON-CAREER SES EMPLOYEES

To receive compensation for teaching a non-career SES must

e Submit a written request to the Designated Agency Ethics Official (DAEO) AND
e Receive specific authorization from the DAEO in advance.

The request must set out the following:

1. Your official duties 2. Sponsor of the course

3. Source of payment 4. Subject matter being taught

5. Student(s) or class 6. Terms of the compensation
arrangement.

The DAEO MAY APPROVE your request ONLY IF:
— Teaching won't interfere with doing your job;
— The invitation doesn't appear based PRINCIPALLY on your job;
— Compensation doesn't violate outside earned income limitations; and

— Neither the teaching nor the compensation otherwise violates other ethics laws or
regulations.



UNPAID TSW RELATED TO...?

If uncompensated, can an employee teach, speak or write
on matters related to his official duties?

Yes, but ... (best advice)
e Remember, uncompensated TSW is still subject to all
other applicable ethics restrictions
— Not on duty time
— Not using nonpublic Government information
— Not using official title, except as permitted with disclaimer
— Ensure supervisor knows
e Get Security and Public Affairs Review

e Make sure to meet disclaimer requirements as
applicable



OTHER RECOMMENDED
CLEARANCES

e Security Clearance should be obtained before
releasing information to the public when

presenting in an official capacity consistent
with DoD Instruction 5230.29.

e Public Affairs

e Recommend they ensure their supervisor is
aware



Scenario

A Navy Flag Officer is invited to speak at a Veteran’s Day
Memorial Service sponsored by a local NFE. The topic of the
speech will be appreciation for veterans, and will likely draw
on the speaker’s personal experience with veterans issues.

— Should this be official or unofficial?

— May she be given an honorarium for her comments?

— May she wear her uniform to the event?

— May she partake in the free luncheon following the speech?


Presenter
Presentation Notes
Navy has a clear community relations interest in providing this support - DoDD 5410.18 test (but not a legal test)

5 C.F.R. 2635.204(g)(1) - If assigned to present information on behalf of the agency – e.g. veterans’ initiatives supported by the Navy, Navy’s appreciation of veterans’ service
The test is broad

Honorarium = compensation
Not if it’s an official speech
If personal, not if she was asked primarily because she is an admiral or holds a specific official position

Uniform wear – is there the chance of an improper appearance of endorsement/sponsorship?

Free lunch – okay
If personal, not considered compensation
If official, acceptable under 5 C.F.R. 2635.204(g)(1)


Scenario

Navy Chaplain writes a book that is a collection of reflections
and prayers concerning combat service, some of which were
written while the Chaplain was deployed with USMC.
Chaplain received $25,000 advance payment prior to
publication.

— Is the subject of the book “related to” the Chaplain’s official
duties?
» Undertaken as part of his official duties? 5 C.F.R. 2635.807(a)(2)(i)(A)

— What if only minimal portions of the book are related to his
official duties?

— Any issue with accepting advance payment?
— Does it matter that he’s a chaplain?


Presenter
Presentation Notes
2635.807 prohibits an employee from personally profiting from a speech or article that was composed at the direction of a supervisor, while in a duty status, or done in the furtherance of a job objective.  Nuanced legal analysis is required when, as in this case, a book is written that is biographical or personal, but may contain references to or pieces of the member’s professional, government work product

First Amendment – courts deferential to agency interests because 807 doesn’t prohibit expression, just compensation for speech/writing created for official purposes 

Memoirs – may discuss official experiences, but the difference here was that the prayers and reflections were prepared in the course of official duties

De minimus rule – see examples 2 and 3 under 2635.807; portion related to official duties should be “incidental” to whole work
In this particular case, the book included reflections written while in Iraq and prayers prepared while the chaplain was serving at Camp David


18 U.S.C. § 209 makes it illegal to receive compensation for government service from a source other than the government.  This prohibition restricts a current DoN employee from collecting his official writing into a volume and selling it for personal gain.  During his deployment to Iraq and his time at Camp David, he received compensation for his work from the U.S. government.

Religious Freedom Restoration Act (42 U.S.C. 2000bb-1 – DON general litigation department opined that RFRA could pose strong possible defense to 18 U.S.C. 209 charge; cases involving religious practice are statutorily protected under RFRA and receive no deference from the courts (like other freedom of speech/expression cases do); the Government cannot burden religious free exercise absent a compelling justification and use of the least restrictive means
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