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Subject:  Post Government Employment Restrictions

[bookmark: _GoBack]Dear    :

This letter provides ethics advice concerning post-Government employment (“PGE”) and explains the process to analyze PGE issues under applicable statutes and regulations.  My advice with respect to these matters is advisory only and is provided in accordance with 5 C.F.R. § 2635.107.  I am providing this advice in my official capacity, on behalf of the United States, and not as your personal representative.  There is no attorney-client relationship established between us.  The information you have provided to me is not confidential and is necessary to provide written ethics advice.

The most important part of the PGE process is to compare your Government duties with your proposed private sector duties.  To assist us, you prepared an ethics questionnaire together with supporting documentation, which indicates that you have been offered a position with [Name of Company] and describes the type of work you anticipate performing.  Specifically, you indicated that you will be working as [Position Title].  Your duties will include [Provide a full and complete description of the duties to be performed].

Background.   In your most recent position with the DoD, you were a [Grade/Rank, Position Title, & Organization].  You [departed/retired/intend to depart/retire] on [date].  During your tenure with the DoD, you were responsible for [Provide a full and complete description of the duties performed.]   [Include additional prior positions and duty descriptions as necessary to ensure your opinion covers the appropriate time periods].

Discussion.  Once an individual has left Government service, there is a wide array of post-employment restrictions that are applicable to former Government employees.  The following is a synopsis of these restrictions.  None of these restrictions are applicable to employment with another Federal agency or with the District of Columbia.  

National Defense Authorization Act of FY 2008, § 847, Opinion Requirement.   Certain current or former DoD officials who, within two years of leaving DoD, expect to receive compensation from a defense contractor must request and receive a written opinion regarding the applicability of post-employment restrictions to activities that official may undertake on behalf of that defense contractor before receiving pay.  This requirement is in Section 847 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).  It applies if you are a current or former DoD official who participated personally and substantially in an acquisition with a value in excess of $10M while serving in:  (1) an Executive Schedule position; (2) a Senior Executive Service position; (3) a general or flag officer position; or (4) in the position of program manager, deputy program manager, procuring contracting officer, administrative contracting officer, source selection authority, member of the source selection evaluation board, or chief of a financial or technical evaluation team.  Section 847 [will/will not] apply to your post-government employment activities with [Name of Company] because [insert legal analysis concerning applicability of Section 847].  

Permanent Representation Ban on Particular Matters.  Title 18, U.S.C. § 207(a)(1) places a permanent (“lifetime”) ban on employees of the Federal Government, prohibiting them from representing others on particular matters in which they participated personally and substantially during their Federal Government service.   Specifically, the statute prohibits any former employee or officer from knowingly making any communication to or appearance before any officer or employee of the Executive or Judicial Branch of the Federal Government on behalf of another, if such communication or appearance is made with the intent to influence government decisions on a particular matter.  The particular matter must be one in which (a) the United States is a party or has a direct and substantial interest; (b) the person participated personally and substantially as an employee or officer at any time in his Government career; and (c) there was a specific non-Federal party or parties at the time of such participation.  The purpose of the permanent, lifetime ban is to prevent former employees from “switching sides” on a particular matter in which they personally and substantially participated as part of their Government duties.  

[bookmark: OLE_LINK5][bookmark: OLE_LINK4]The term “particular matter” includes any investigation, application, request for a ruling or determination, rulemaking, contract, controversy, claim, charge, accusation, arrest, or judicial or other proceeding.  The term does not encompass any matter before the Government - only those matters that arise to particular matters, which is any matter where the United States is a party and in which there is a non-Federal entity identified.  Thus, to be a disqualifying “particular matter,” the matter or action must be one which involved at least one specific non-Federal party at the time that you participated in the matter as part of your Government service and also involve such a party at the time of the proposed representation, although these can be different parties.   General rule-making is usually excluded from the term “particular matter,” because general rule-making seldom involves specific parties.  Consequently, it is possible that an employee who participated in a rule-making while employed by the Government will, after leaving Government service, be able to appear before his former agency concerning the application of the rule to his new private sector employer without violating the lifetime restrictions.  Finally, the restriction remains for the lifetime of the particular matter.  For example, when a contract is re-competed and awarded, the new contract is generally considered a new particular matter. 

To participate “personally” means directly, and includes participation of a subordinate if actually directed by you in the matter. 

[bookmark: OLE_LINK10][bookmark: OLE_LINK11]	To participate “substantially” means that your involvement is either of significance to the matter or forms a basis for a reasonable appearance of such significance.  It requires more than official responsibility, knowledge, perfunctory involvement, or involvement on an administrative or peripheral issue.  A finding of substantiality may be based not only on the effort devoted to a matter, but on the importance of the effort.  While a series of peripheral involvements may be insubstantial, the single act of approving may be substantial.  In addition to approval, other acts may also be considered “substantial,” such as participation in a critical step.
	
“Appearance” and “Communication” are the terms contemplated by the act of representation, which should not be considered a formal representation as when an attorney represents a client.  A communication occurs when you impart or transmit information of any kind -- including facts, opinions, ideas, questions or direction -- to an employee of the United States, whether orally, in written correspondence, by electronic media, or by any other means. This includes those communications with respect to which you intend that the information conveyed will be attributed to you, although it is not necessary that any employee of the United States actually recognize you as the source of the information.  An appearance occurs when you physically present yourself before an employee of the United States, in either a formal or informal setting.  Although an appearance also may be accompanied by certain communications, an appearance need not involve any communication by you.  Mere presence in a meeting may be considered an appearance.  Behind-the-scenes or in-house assistance to a private employer is legally permissible.  Although you are unable to telephone, sign your name to a letter addressed to, or attend a meeting with, a Government official, you may legally tell your employer the name of the Government employee to call or write, or with whom to meet.

The restriction prohibits only those communications and appearances that are made to a Federal employee with the “intent to influence,” which include any representations that may be interpreted as an attempt to persuade that employee to take action.  An “intent to influence” the United States may be found if the communication or appearance is made for the purpose of seeking a discretionary Government ruling, benefit, approval, or other action, or is made for the purpose of influencing Government action in connection with a matter that the former employee knows involves an appreciable element of dispute concerning the particular Government action to be taken.  Accordingly, the restriction is inapplicable to a communication or appearance involving purely social contacts, a request for publicly available documents, or a request for purely factual information or the supplying of such information.  

The communication or appearance must be made on behalf of someone else.  You may always represent yourself, including your sole proprietorship (should you ever have one).  However, you may not represent a business organization that has a separate legal identity, even if you own 100% of the interests in the entity.  For example, if you incorporate a company and represent the corporate entity, then representing this entity is not considered self-representation and the following restriction is applicable to your representation of the corporate entity.  Note that the restriction does not apply to communications or appearances before Congress.

	Additionally, you should be aware that 18 U.S.C. § 207(a) (1) generally bars former employees from testifying as an expert witness on the same official matter in which the former employee participated for the Government (18 U.S.C. § 207(j)(6)).  This ban is applicable regardless of whether the former employee is compensated.  Should you be asked to testify as an expert witness on behalf of any non-federal entity, we recommend that you seek further ethics advice.  

	Applicability of 18 U.S.C. § 207(a)(1) to your prospective employment.  Based on the information you provided, it [does/does not] appear that you participated personally and substantially in particular matters involving [Name of Company].  Therefore, the restrictions of 18 U.S.C. § 207(a)(1) [insert legal analysis concerning applicability of §207(a)(1)].

 	Two-year Representation Ban - Official Responsibility.  Under the provisions of 18 U.S.C. § 207(a)(2), you are prohibited for two years from attempting to influence Federal officials on behalf of another on particular matters that were under your official responsibility during your last year of Government service.  The two-year ban begins to run when your Federal service ends, and applies even if you did not personally and substantially participate in the matter.  (If you participated personally and substantially in the matter, the permanent ban applies.)  As with the permanent ban under section 207(a)(1), this ban applies to representing another party before the United States (except Congress), with the intent to influence.  Behind-the-scenes or in-house assistance is legally permissible.  

	“Official responsibility” is defined as the direct administrative or operating authority, whether intermediate or final, and either exercisable alone or with others, to approve, disapprove, or otherwise direct Government action.  Accordingly, a matter is under your “official responsibility” if you had the power, either directly or through a subordinate, to approve, disapprove, or otherwise direct a Government action.  Those areas assigned by statute, regulation, executive order, or job description usually determine the scope of an employee’s official responsibility.  All particular matters under consideration in an agency are under the official responsibility of the agency head, and each is under that of any intermediate supervisor having responsibility for the activities of a subordinate employee who actually participates in the matter.

	A matter was “actually pending” under a former employee’s official responsibility if the matter was in fact referred to or under consideration by persons within the employee’s area of responsibility.  It is important to note that unlike section 207(a)(1), this restriction is triggered simply by virtue of the fact that the particular matter was pending under your official responsibility.

	Applicability of 18 U.S.C. § 207(a)(2) to your post-Government employment activities.  The difference between the two-year official responsibility ban and the permanent ban is that the permanent ban involves matters in which you personally and substantially participated while the two-year official responsibility ban does not.  Therefore, you should be cautious in your post-Government employment activities in regard to this particular ban.  This ban applies even if you had no personal knowledge of a particular matter, but should have reasonably known of a particular matter to which a specific party was identified, as long as it was pending under your official responsibility during your last year with the Government (5 C. F. R. § 2641.202(a)).  Based on the information you provided, it [does/does not] appear that particular matters involving [Name of Company] were pending under your official responsibility.  Therefore, the restrictions of 18 U.S.C. § 207(a)(2) [insert legal analysis concerning applicability of §207(a)(2)].


One year Trade or Treaty Assistance Ban.  Title 18 U.S.C. § 207(b) provides that for a period of one year after leaving Government service, former employees or officers may not knowingly represent, aid, or advise someone else on the basis of covered information, concerning any ongoing trade or treaty negotiation in which the employee participated personally and substantially in his or her last year of service.  This one year ban applies to all employees; it is not limited to senior officials.  Trade negotiations are those undertaken pursuant to the Omnibus Trade and Competitiveness Act of 1988 (19 U.S.C. § 2902).  Treaties are international agreements that require the advice and consent of the Senate.  “Covered information” is information found in agency records accessible to the employee but exempt from disclosure under the Freedom of Information Act.  Based upon the information that you provided, this ban [is/is not] applicable to your post-Government employment activities because [insert legal analysis concerning applicability of §207(b)] 
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     	One year “Cooling Off” Period.  As a [Grade/Rank], this provision [would/would not] apply to you.  Title 18 U.S.C. 207(c) is a one year cooling off period applicable to senior officials, defined as persons paid at a rate of basic pay which is equal to or greater than 86.5 percent of the rate of basic pay for level II of the Executive Schedule.  It prohibits them from representing another before any officer or employee of their former agency.  For purposes of this restriction, your “former agency” is all of DoD, except the following: the Department of the Army; the Department of Air Force; the Department of the Navy (including the Marine Corps); the Defense Information Systems Agency; the Defense Intelligence Agency; the Defense Logistics Agency; the Defense Threat Reduction Agency; the National Geospatial-Intelligence Agency; the National Security Agency; and the National Reconnaissance Office.  

In interpreting these restrictions, the Office of Government Ethics (OGE) advises that the prohibition against representational activities before a Government department, agency, or employee includes written or oral communications aimed at influencing the Government, but does not prohibit you from giving in-house, behind-the-scenes assistance concerning such matters to your new employer.  See 5 C.F.R. § 2641.201(d)(3).  OGE also advises that these restrictions do not apply to an appearance or communication by you to a Federal agency to request publicly available documents or purely factual information, or to provide such information.  Finally, the restrictions do not prohibit purely social contacts with your former colleagues or appearing before the Government representing yourself.  

	
 	Section 1045 of the NDAA for FY 2018.  As a [Grade/Rank], this provision [would/would not] apply to you.  Section 1045 enacted additional post-Government employment restrictions for senior personnel departing the Department of Defense after December 12, 2017. Section 1045 restricts “lobbying activities,” as defined in the Lobbying Disclosure Act, with respect to DoD matters by certain senior civilian officials and officers. Departing flag and general officers and senior civilian equivalents are prohibited from lobbying the Department or certain other executive branch officials regarding DoD matters for a one or two year period after departure, depending on seniority.  Military officers in grades O-9 and O-10, SES/DISES at Tier 3 and above, and all Senate confirmed Presidential Appointees are prohibited from engaging in “lobbying activities” with respect to DoD for two years after date of retirement or separation. Military officers in grades O-7 and O-8, SES/DISES at Tier 1 and 2, SL, ST, and DISL are prohibited from engaging in “lobbying activities” with respect to DoD for one year after date of retirement or separation.   Note: This ban differs from the criminal provisions discussed above as it prohibits behind-the-scenes activity supporting lobbying contacts and applies across all DoD components during the applicable period.

Restriction on Representing Foreign Entities.  As a [Grade/Rank], this provision [would/would not] apply to you.  Title 18 U.S.C. 207(f) is also a one year period applicable to senior officials.  It prohibits senior officials for one year after terminating their services as senior officials from knowingly aiding, advising, or representing a foreign entity with the intent to influence a decision of an officer or employee of a department or agency of the United States, or a Member of Congress, in carrying out their official duties.  The restriction is measured from the date when an employee ceases to be a senior employee, not from the termination of Government service, unless the two occur simultaneously.  

	Exceptions.  There are exceptions to the restrictions in 18 U.S.C. § 207, including acts pursuant to official U.S. Government duties, and aiding, advising, and representing certain international organizations with prior Secretary of State certification.   Additionally, if individuals are not compensated, they may make statements based on special knowledge.  Restrictions based on 18 U.S.C. § 207(a) and (c), which apply to communications that furnish scientific or technical information, may be waived by the Secretary of Defense.  Please consult this office for further guidance.

	None of the above restrictions prohibits you from accepting any employment with any person or organization.  The restrictions apply only to specific post-Government employment activities—such as representing, aiding, or advising another in connection with certain official matters—not to the mere fact of being employed by any particular entity.  With the exception of 18 U.S.C. § 207(f), none of the restrictions outlined above prohibits a former executive branch employee from representing others before Congress.  Self-representation or the expression of personal views that are not advanced as agent or representative of another person, whether or not those views are specifically solicited by the Government, is permissible.  The restrictions outlined above do not prohibit communications or contacts that are made without the intent to influence the Government, such as requests for the status of a matter or for publicly available information.

However, in addition to the above proscriptions imposed by 18 U.S.C. § 207, there are other statutory and regulatory restrictions applicable to post-Government employment.   These are discussed below:

Compensation Restriction – 18 U.S.C. § 203.  There is a prohibition against sharing in any compensation for representational services before the Government, rendered personally or by another, at a time when the former employee was still employed by the Government.  Accordingly, after you leave Government service, you may not accept compensation for representational services, which were provided by anyone, while you were a Government employee, before a Federal agency or court regarding particular matters in which the Government was a party or had a substantial interest.  This prohibition may affect you when you leave the Government should you share in the proceeds of a partnership or business resulting from representational services that occurred before you terminated Federal service.  (Examples of such representational activities include lobbying, consulting, and employment by law firms).

Where an organization does not provide representational services to third parties, but simply deals with the Government to obtain Federal funding or approval for its own business purposes, Section 203 does not prohibit a former Government employee from receiving compensation resulting therefrom.  Where an organization or associate of a former Government employee provides representational services to third parties, any compensation derived by the former Government employee must not be tied to those representational services; in such cases, depending on the facts, it still may be possible to structure the employee’s compensation so that he does not share in any profits derived from representational services.

[For Service Member Working on Transition Leave: You indicated that you will begin working for [Company] while on transition leave.  You may not represent [Company] back to the executive or judicial branches of the Federal government while you are still on transition leave as you remain a Government official until you retire.  This means that you should not perform work as an [Company] employee at a Government site until your transition leave is complete.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK12]	Procurement Integrity Act.  I note that only one law, 41 U.S.C. §§ 2101-2107, commonly referred to as the Procurement Integrity Act, prevents certain personnel from accepting compensation from certain contractors.  It specifically provides that former personnel may not accept compensation as an employee of a contractor within a one year period from a covered act if they:  (1) served, at the time of selection of the contractor or time of award, as the procuring contracting officer, source selection authority, a member of the source selection evaluation board, or chief of a financial or technical evaluation team in a procurement in excess of $10 million; (2) served as a program manager, deputy program manager or administrative contracting officer for a contract in excess of $10 million; or (3) personally made a decision to award a contract or task order or delivery order in excess of $10 million to the contractor, or to establish rates applicable to a contract or contracts for that contractor that are valued in excess of $10 million.  A program manager for a contract is one who actively manages the program cost, performance, and schedule under the contract, regardless of the title given to the individual.  A Federal official who fits within one of these categories, however, is not prohibited from accepting compensation from another division or affiliate of a contractor, so long as that division or affiliate does not produce the same or similar products or services provided under the subject contracting action.   Based on the information you provided, it [does/does not] appear that this provision would apply to you because [insert legal analysis].	

	Use of Non-Public Information.  You are reminded that you are precluded from using information gained while employed by the DoD or any other Federal agency that is generally not available to the public, (for example, proprietary or source selection information) if the use of that "inside" information would give you or anyone else an unfair financial or commercial advantage.  Additionally, 18 U.S.C. §§ 793, 794, 1831 and 1832 protect and prohibit the use or disclosure of trade secrets, confidential business information, and classified information.  Further restrictions are imposed by 10 U.S.C. § 130.

	Also, should you participate in preparing a competitive proposal on behalf of an employer or client, and the participation requires that you share information gained during your employment as a Federal employee, you should inform your employer/client of this fact and encourage that entity to communicate with the Contracting Officer in accordance with FAR 3.104 and 9.505.  If you have access to your DoD email account, non-public information derived from access to DoD emails may not be used to benefit private interests.

Emoluments Clause (applicable to Retired Military Personnel & Reservists).  Unless you receive prior authorization from your Service Secretary and the Secretary of State, you may forfeit your retired/reserve military pay earned during any time in which you perform services for a foreign government.  The U.S. Constitution prohibits retired military personnel and reservists from receiving pay from Foreign Governments without Congressional authorization. This can extend to receipt of pay from a U.S. contractor or subcontractor for providing services to a Foreign Government and profit sharing at any commercial firm or business. In 37 U.S.C. § 908, Congress authorizes the Secretary of State and Secretary of the appropriate Military Department to approve such receipt of pay. Check with your Service’s human resources/personnel office/command to determine the required approval process. The penalty for violating the Emoluments Clause is suspension of retired military pay during the period of the violation.  Note that "Foreign Governments" may include educational and commercial entities that are substantially owned or controlled by foreign governments.

	Public Financial Disclosure Report (OGE 278) Filers.  OGE 278 Filers are required to file a Termination OGE 278 Report, within 30 days of the final day of Government service.  The final date of service is the day before the effective retirement or termination date.   [As an OGE 278 filer, you must file a Termination Report, which we recommend you do in the Financial Disclosure Management (FDM) System during your last two weeks of service, prior to turning in your CAC card].  

As noted above and in the questionnaire, there is no attorney-client relationship established between us.  Also please be aware that although my opinion should be persuasive concerning statutes like 18 U.S.C. § 207, my opinion on this statute is not binding on the Department of Justice.  

Please do not hesitate to contact this office if circumstances change and/or if you obtain additional information concerning your new employment, so that we may amend this advice if necessary.  Additionally, do not hesitate to contact me with questions that may pertain to these post-Government employment restrictions.  

						Sincerely,


						[Attorney Name]
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